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VERMONT ENVI RONVENTAL BOARD
10 V. S.A. Chapter 151

RE: Juster Devel opnent Co. Land Use Permt
Amendnent #1R0048-8-EB

FI NDI NGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This decision, dated March 13, 1992, pertains to an
appeal filed with the Environnental Board by Juster
Devel opnent Co. (Juster) on January 18, 1991, from the
deci sions of the District #1 Environnmental Conmm ssion dated
March 19, and Decenber 28, 1990. In those decisions, the
District Conmission concluded that the proposal submtted by
Juster to satisfy Condition #29 of Land Use Permt
#1R0048-8-EB i ssued by the Environnmental Board on Decenber 18,
1988, would not conformwth Citeria 5 (traffic),
9(J) (public utilities) and 9(K) (public investnents).
Condition #29 required that prior to construction of the
proposed expansion of the Rutland Mall, Juster subnit for
approval an alternative site plan incorporating a second
enmergency access, a new internal circulation pattern and other
necessary inprovements.

The Board concludes that the proposal submitted by
Juster, as conditioned by this permt anendnent, neets the
requi rements of Condition #29 of Land Use Permt #1R0048~8~-EB
and conplies with Criteria 5, 9(J) and 9(K).

I. SUWARY OF PROCEED NGS

On Decenber 18, 1988, The Environmental Board issued Land
Use Permt #1R0048-8-EB (the Permt) authorizing the expansion
of the Rutland Mall |ocated on Route 4 in the Town of Rutland.
Condition #29 of the Permt provides:

The Permttee shall not commence
construction of the nall building above
ground, nor finish the internal roadway
and parking areas, until an alternate site
pl an has been aﬁproved by the District
Conmi ssi on whi ch incorporates a second
ener gency access, a new interna
circulation pattern and ot her necessary

i mprovenents to avoid potential conflicts.

On Cctober 6, 1989, Juster filed an application to anmend
the Permit in which it attenpted to satisfy the requirenents
of Condition #29. On March 19, 1990, the District Comm ssion
i ssued Findings of Fact, Conclusions of Law, and Order in
which it denied Juster's request to construct an easterly
roadway access to Route 4 for the purpose of satisfying this
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Condition. The District Comm ssion found that the proposal
woul d not conformwth Criteria 5 9(J), and 9(K). Juster
filed a Motion to Alter Decision. On Decenber 28, 1990, the
District Comm ssion issued Reconsideration Findings of Fact,
- Concl usions of Law, and O der, again denying the application.

Juster appeal ed the March 19 and Decenber 28, 1990 deci sions
wth respect to Criteria 5, 9(J) and 9(K).

~An admi nistrative hearing panel of the Board conducted a
public hearing on July 2, 1991, with the followng parties in
attendance:

Juster Devel opment Co. by Jon Readnour, Esq.

Gty of Rutland (the Gty) by John Hansen, Esq.

Town of Rutland Board of Selectman and Pl anning
Comm ssi on by Joseph Zingale

Vernont Agency of Transportation (VAOT) by Norman A
Port al upi

Anne Vargas

Chri st opher oakman

After takin% a site visit and hearing testinony, the
Panel recessed the matter pending subm ssion of Proposed

Fi ndi ngs of Fact and Concl usi ons of Law, review of the record
and deliberation. The Panel deliberated on August 22,
Septenber 4, COctober 31 and Decenber 27, 1991. A proposed
decision was sent to the parties on January 9, 1992. The
parties were provided an opportunity to file witten
objections and to present oral argument before the Board.

Oral argument was not requested. Witten responses to the
proposed decision were filed. The Board reviewed the proposed
decision, the witten responses thereto, and the evi dence and
arguments presented. This matter is now ready for decision

To the extent any proposed findings of fact and concl usi ons of
| aw are included below, they are granted; otherw se, they are
deni ed.

1. | SSUES

1. Wet her conpliance with the requirenments of
Condition #30 is at issue in this proceeding.

2. Wiet her the operation of the follow ng intersections
are at issue In this proceeding: 1) Route 4 and the
Mall drive and 2) Route 4 and Stratton Road.

3. Wet her the proposal by Juster to add the east site
drive approximately 1,500 feet to the east of the
existing mall drive and the proposed changes to the
i nternal roadway plans neet the requirenents of
Condi tion #29 of the Permt.
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4, \Whet her such proposal neets the requirements O
10 V. S.A. § 6086(a)(5), 9(J) and 9(K).

I11.  FINDINGS OF FACT

1. Juster owns and operates the Rutland Mall (the Mll)
| ocated on the north side of U S Route 4~ in the Town of
Rutland, approximately 1,500 feet northeast of the
boundary |1 ne between the Gty of Rutland and the Town of
Rutland. The Mall covers approxinately 600,000 square
feet, including parking areas. This represents a Qross
| easabl e area of approximtely 213,000 square feet and
approxi mately 1,143 parking spaces.

Juster proposes to expand the Mall to create apProxi-
mately 177,000 square feet of additional gross |easable
area, 18,000 to 25,000 square feet of interior nall, and
approxi mately 400,000 square feet for additional parking,
service area and circulation (the Expansion). The
Expansion will be located to the east of the existing
Mall.  The Expansion parking area will be located to the
north and east of the Expansion shopping area.

© 3. U.S. Route 4 is the principally travel ed east-west

highmaK in the rRutland area. At present, access to and
fromthe Mall is solely by way of the Mall drive which
intersects with Route 4. At the intersection of the Mll
drive and Route 4 there is a traffic signal, a left-turn
lane for traffic entering the Mall from eastbound Route 4
and a right-turn lane for traffic entering the Mall from
west bound Route 4.

4, The driveway for the Eastwood Animal dinic is |ocated
across fromthe Mall driveway intersection on the south
side of Route 4.

5. The Mall drive consists of four Il-foot |anes, two for
entering traffic and two for exiting traffic. The
distance fromthe main internal Mall intersection to the

intersection of the Mall drive and Route 4 is
approximately 300 feet. This provides a stacking
capacity of 15 cars in each |ane.

6. Approximately 60 feet fromthe intersection with Route 4,
to the right of the entering |lanes, there is a driveway
that provides access to the parking area for the Panda
Pavilion restaurant.

! y.s. Route 4 is also known as Wodst ock Avenue in the
vicinity of the Mll.
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7.

10.

1.

The main internal Mall intersection (the interna
intersection) is a four-way unsignalized intersection
The Vernont National Bank is |ocated at the southwest
corner of the internal intersection; a Mntgonery Ward
store is located at the northeast corner.

The signalized intersection of Stratton Road and
Wodstock Avenue in the Gty of Rutland is approxi mately
2,500 feet west of the intersection of the Mall drive and
Route 4.

The plans for the Expansion are those for which the

Envi ronnmental Board issued Land Use Permt #1R0048-8-EB
in 1988, except for the creation of the easterly access
and certain changes to the internal intersection which
had not been proposed at the tinme the permt was issued.
These changes have been proposed for the purpose of
conplying with Condition #29 of the Permt.

The Board previously reviewed proposed nodifications to
the intersection of the Mall drive and Route 4. These
included the following nodifications that are also part
of the current proposal:

a. Realignnent of the existing Mall drive entrance ten
feet to the west and relocation of the Eastwood
Animal Cinic driveway so that the two driveways are
directly opposite each other.

b. Wdening of Route 4 to facilitate construction of a

second left-turn lane into the Mall. The two left-
hand turn lanes will extend back from the existing
traffic light at the intersection for approximtely
325 feet.

c. Creation of a separate left-turn lane for traffic
exiting the Mall onto Route 4 east, and installation
of a divisional island creating a separate right-
turn lane for traffic exiting the Mall onto Route 4
west .

d. Mdification of the timng of the traffic signa
already in place at the intersection of Route 4 and
Stratton Road.

e. Related pavenment markings and signing.

VAOT has reviewed Juster's plan for aligning the Mall
drive with the driveway to the Eastwood Animal clinic.
It has given conceptual approval to the nodified design
and associated traffic study. VAOT will not issue a

hi ghway permt until an Act 250 permt has been issued.
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12.

|
it

H

Describing and predicting traffic conditions is an
i nexact exercise which is susceptible to wi de variations
in assunptions, interpretations and opinions.

Intersection of Route 4 and the Mall Driveway

13.

14.

15.

16.

17.

18.

Traffic congestion is expressed in ternms of "Level of
Service" (LCS). The index for determning LCS at

signalized intersections is average vehicle delay. LGS ¢
is defined as average vehicle delays ranging from 15.1 to
25. 0 seconds. LOS D is defined as average vehicle del ays

ranging from 25.1 to 40.0 seconds.

No pedestrian cycle for the traffic signal at the
intersection of the Mall drive and Route 4 was included
in the proposal that was previously considered by the

Boar d. In Condition #30, the Board required the
installation of a system that would permt pedestrians to
interrupt the flow of traffic on Route 4.

The only change in the current proposal concerning the
operation of the intersection of the Ml drive and Route
4 from the proposal considered by the Board in its

previ ous decision concerning the operation of this
intersection is the installation of the pedestrian phase
of the signal. The pedestrian phase will be activated by
pedestrians who wish to cross the intersection

The installation of a pedestrian phase for the signal at
this intersection was proposed to the District Comm ssion
for its review The District Commssion in its March 19,
1990 decision found that the main intersection, if

i mproved in accordance with the original plans, would
operate at LGOS C It further found that the frequent use
of the pedestrian-actuated crosswal k woul d decrease the
LCS since each pedestrian phase would require about 25
seconds to allow a person to wal k across five | anes

The District Commssion, in its March 19, 1990 deci sion,
concl uded that, because of the uncertainty of the vol unmes
of pedestrian activity at the intersection, the proposa
for the pedestrian-actuated crosswalk at this inter-
section was "sufficient" as long as the District

Conmi ssion reserves the right to require changes to the
design of the intersection in the future if necessary as
a result of the increased pedestrian use.

The current proposal before the Board for the pedestrian
signal phase has been refined to allow for the concurrent
crossing of pedestrians and left-turning traffic entering
the Mall. The pedestrian crossing of Route 4 will be on
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19.

. 20.

21,

22.

23.

24,

6

the east side of the intersection. Eastbound through
traffic will be stopped but left turns into the Mall from
the two left-turn lanes wll proceed during the

pedestrian phase. This nodification will inprove the LCS
at this intersection over that which would be experienced
if all traffic was stopped during the pedestrian phase.

There is no evidence of increased pedestrian traffic at
this intersection since the tine of the District
Comm ssion's review of pedestrian traffic

The accident rate for the intersection of the Mall drive
and Route 4 is 63.9 percent of the statew de average
accident rate for simlar type roadways and 29.6 percent
of the critical accident rate used to identify high
hazard | ocations. The intersection is not a high hazard
| ocati on based on standards used by VAOQT.

The traffic anal yses presented are based on Decenber peak
design hour traffic volume conditions. These conditions
are expected to occur on the Friday before Christmas or
other simlar peak shopping periods.

The 1990 peak Decenber design hour traffic vol une

condi tion presented bK Juster was based on a five-year
planning horizon at the tinme the original aefllcatlon for
an Act 250 permt for the Expansion was file Based on
1990 traffic conditions, after the Expansion the average
vehi cl e del ays at peak design hour conditions for the
Mall drive/Route 4 intersection wll be 24.07 seconds,
which is borderline LOS T D.

At projected Decenber 1997 peak hour conditions, average
vehicle delays increase to 28.33 seconds, which is LOS D
The City estimates that the LOS would be D but with a
30.7 second delay. The Cty's projection for traffic
volunme includes traffic that woul d be generated by the
construction of a new high school that may or nay not
take place.

The two left-turn lanes for traffic entering the Ml
drive fromeastbound Route 4 will extend back fromthe
entrance approximately 325 feet. In its Decenber 1988
deci sion, the Board found that it is possible that

traffic could back into the through |lane of Route 4.

Wth the proposed adjustnents to the timng of the signal
at this intersection, the revised pedestrian phase which
permts continued left-turning traffic into the Mall from
these two | anes, and the inprovenents proposed for the
internal intersection, such an occurrence is unlikely.
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Traffic turning right into the Panda Pavilion drive nust
slow down in order to negotiate this turn. This may
impede the free flow of traffic entering the Ml
driveway from Route 4. Reconstruction of this driveway
to provide a wider turning radius for right-turnin%
vehicles will allow vehicles to make that turn w thout

i npeding the flow of traffic entering the Mll

In its Decenber, 1988 decision, with respect to Criterion
#5, the Board found that the Expansion will create some
increase in traffic at other road intersections in the
CGty. It also found that inprovenents or adjustments to
these other intersections wll include nodifying the
phasing of the traffic signal systenms in place to affect
nnveqfnt of traffic through intersections during peak
periods.

In its Decenber, 1988 decision, with respect to Criterion
#9(J), the Board found that: 1) traffic generated by the
Expansion will not in and of itself reduce the LOS on
area roads or at area intersections to unacceptable
levels; 2) the existing highway facilities in the Rutland
region, in general, and Routes 4 and 7, specificallﬁ, are
adequate to carry the additional traffic that will be
generated by the Expansion; and 3) traffic-related
services including roadway nai ntenance are adequate to
meet any requirenments generated by the Expansion and that
the Expansion, as conditioned, has all necessary and
supportive governnental and public utility services
avai l able and will not place an excessive or uneconomic
demand on such facilities and services.

In its Decenber 1988 decision, with respect to Criterion
#9(K), the Board found the increased traffic levels
associated with the Expansion do not decrease the LOS for
area highways and intersections if certain signal timng
changes are nade.

The proposed installation of a pedestrian signal phase
and changes to the internal intersection will not create
any inpacts to the intersection of Route 4 and Stratton
road or other area highways or intersections under
Criteria 5, 9(J) and 9(K) that were not previously

consi dered by the Board.

nal I ntersection

30.

The proposal calls for the internal intersection to be
controlled by a stop sign at three of the intersection
appr oaches. V@hicles_aPproaching the internal inter-
ection from Route 4 will not be required to stop. If
entering vehicles were subject to a stop sign at the
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31.

32.

33.

34.

35.

internal intersection, the entering |lanes mght back up
into Route 4.

Juster proposes to provide for police officer control at
the internal intersection when the intersection is at
peak design hour conditions to insure a snooth flow of
entering traffic and a satisfactory LOS for the other
three approaches to the internal intersection. As an
alternative, it proposes the installation of a traffic
signal at the internal intersection which, if coordinated
with the traffic signal at the intersection of the Mall
drive and Route 4, would allow for a snooth flow of
entering traffic while inproving the LOS for the other
three approaches to the intersection.

The use of a police officer will provide greater
flexibility than the use of a traffic signal and is
therefore preferable to a traffic signal at peak design
hour conditions. Because of the difficulty of predicting
when a traffic officer will be needed and the possibility
that an officer would be needed for extended periods of
time, a traffic signal should be installed to provide
traffic control at times when a police officer is not at
the site.

The traffic signal can be coordinated with the signal at
the intersection of Route 4 and the Mall driveway to
prevent back-up of entering vehicles into Route 4. The
operation of the intersection can be nonitored to insure
smoot h coordi nation of the traffic signals.

There are two i nbound | anes between the intersection of
Mall drive and Route 4 and the internal intersection
Juster proposes to construct a channelized right-turn

lane. Traffic in the right lane will be required to
proceed through the channelized right-turn lane. Traffic
in the left lane will be allowed to proceed through the

intersection or turn |eft.

Past the internal intersection there is a two-way traffic
ai sl e that proceeds past Montgonmery Ward to the Martin's
Food Store located at the southwest corner of the Mall.
Traffic approaching the internal intersection fromthis
aisle with the intention of either proceeding through the
internal inter-section or taking aleft turn into the
area of the Expansion may conflict with traffic entering
the Mall and attenpting to turn left at the interna

i ntersection. This may inpede the free flow of traffic
entering from Route 4.
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36.

The creation of one-way traffic in the two aisles that
proceed to Martin's Food Store, as proposed in Juster
Alternative A, will alleviate this conflict. Che-ma%
traffic in this corridor may inconveni ence shoppers but
will relieve congestion at the internal intersection.

Juster proposes to prohibit vehicles approaching the
internal intersection from the southwest, in the traffic
aisle adjacent to the Vernont National Bank, from
proceedi ng through the intersection or naking left turns
at the intersection. This would force these vehicles to
turn right at the intersection and exit the Mll.

Under the proposed Alternative A, traffic approaching the
internal intersection on the aisle adjacent to the
Vermont National Bank will be permtted to proceed
through the intersection or make a right turn to exit the

The addition of the proposed second access to the east of
the existing entrance wll reduce the nunber of vehicles
required to exit from the Expansion parking area through
the internal intersection.

Wth the addition of the east access, the internal
intersection will operate at LOS D under peak design hour
conditions w thout either police officer control or a
traffic light. Juster predicts that with police officer
or traffic light control, during peak hour conditions
operation of the intersection will inprove to LGS C

This prediction is based on tw-way traffic in the aisle
proceedi ng past the Montgomery Ward store to Martin's

Food Store.

The creation of one-way traffic in the aisle proceeding

past the Montgonery Ward store to Martin's Food Store, as

proposed in Alternative A, Will inprove the LOS at the

internal intersection over what could be expected wth

ei t her Police officer or traffic signal control and two-
fic in that aisle. Under Alternative A the

internal intersection should operate at LOS C or better

37,
38.
Mal | .
39.
4 0.
|
41.
way tra
East Access
42.

Juster proposes to construct a second access to the Ml
(the east access) approximately 1,450 feet to the east of
the existing mall entrance. The east access drive wll
run in an easterly direction fromthe Expansion parKking
area through undevequed property and turn right to
intersect with Route 4.
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43.

44,

45,

46.

47.

48.

49.

50.

At this location, Route 4 consists of three |anes, two
east bound and one west bound. The existing public right
of way is approximately 62 feet wide at the proposed

i ntersection. There is a mx of conmercial and
residential land use in the vicinity of the east access.

The grade of Route 4 east of the intersection of the
proposed east access and Route 4 is 3.4 percent for 150
feet, 4.5 percent for 250 feet, and 6.5 percent beginning
at 400 feet east of the intersection.

Exi sting posted speed limts on Route 4 are 50 mp.h. for
eastbound traffic and 50 mp.h for westbound traffic to a
poi nt just west of the proposed east access where the
speed Iimt is reduced to 40 mles per hour

Juster proposes to have the speed limt reduced to 30
mles per hour for both eastbound and westbound traffic
in the vicinity of the east access. Because Route 4 is a
state highway, a speed limt reduction is contingent on
approval of the Traffic Conmmttee established pursuant to
23 V.S A § 1003. Such approval has not yet been

grant ed.

Reduction of the speed limt to 40 mles per hour for
west bound traffic at a point east of the Post Road and
Route 4 intersection where the east access first becomes
visible to westbound vehicles will provide for a
graduat ed speed reduction on this segnent of Route 4.

A flashing anmber beacon and a flashing speed limt sign
beacon at this location will provide westbound vehicles
with adequate warning of the reduced speed limt.

Juster proposes to install a flashing speed limt sign
beacon and an advance warning sign of the shopping center
turn | ane ahead at the approach to the east access for
traffic travelling west on Route 4.

The reduction of the speed Iimt on Route 4 will not
increase the possibility of rear-end collisions.
Decreasing the speed Iimt should increase the safety of
this highway at this |ocation.

A survey conducted by the Cty and submitted by Juster

i ndicates that 97 percent of westbound traffic in the
vicinity of the east access travel at speeds of less than
50 mles per hour and that approximately 50 percent of
west bound vehicles are traveling at 40 mles per hour or

| ess. It is reasonable to expect that if the speed limt
is reduced along this section of Route 4, nost drivers
will obey the |ower speed limt.
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. 51.

52.

53.

54.

55.

56.

57.

For a considerabl e distance east of the proposed east
access, westbound traffic on Route 4 has a clear view of
the heavily travelled section of Route 4 that |ies ahead
and of the commercial and residential driveways on this
section of Route 4.

Driver sight distances are greater than 500 feet in each
direction along this section of Route 4. Driver sight

di stances are nore than adequate in each direction to
provi de safe stopping distances for both eastbound and
west bound vehicles traveling at the present speed limt
of 50 mles per hour.

There will be a westbound decel eration |ane for vehicles

turning right into the east access. Juster proposes that
the deceleration | ane have a full width for approximtely
50 feet and a taper for approximately 160 feet.

According to B-71 standards issued by VAOT for comrerci al
drives, including right-turn |anes, the length of the
full width lane and the length of the taper are to be
based upon the highway design speed. The design speed
for Route 4 at this location is 60 mles per hour. For a
highmar desi gn speed of 60 mles per hour, the |ength of
the full width |ane should be 225 feet and the | ength of
the taper |ane should be 200 feet accordinP to the B-71
standards. There is adequate |and avail able to provide
for a longer deceleration [ane and Juster had indicated
that it would be wlling to create a longer lane. A

| onger lane will provide an additional neasure of safety
for vehicles travelling west and entering the east
access.

Juster does not propose an accel eration |ane for right-
turning vehicles exiting at the east access. An
acceleration |lane would mnim ze interference by exiting
vehicles wth the flow of westbound traffic on Route 4.

Juster proposes installing an overhead anmber flashing
beacon above the east access intersection. The beacon
will flash anber for east and westbound traffic on Route
4 and wll flash red for vehicles exiting the east
access.

The best avail able estimate of the nunber of vehicles
that will exit the Mall by the east access indicates that
approximately 323 vehicles per hour will use this exit at
peak hour conditions. O this nunmber, 262 are antic-

I pated to be right turns westbound and 61 left turns

east bound.
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58.

59.

60.

61.

62.

63.

The east access will have separate left-turn and right~
turn exit lanes on the driveway approach to the inter-
section. Exiting traffic wll be subject to stop sig
control. The lane for left-turning vehicles should have
stacking capacity for at least six vehicles in order not
to block traffic turning right onto Route 4.

Juster proposes to allow eastbound vehicles to enter the
Mal | by making left turns into the east access. Vehicles
waiting to make a left turn across the westbound | ane
will block one of the eastbound |anes of Route 4. These
entering vehicles would also conflict with vehicles
attenptin? to make a left turn onto Route 4 at the east
access. f eastbound vehicles are permtted to make a
left turn across Route 4 west to enter the east access,
the left-turn novement from the east access onto Route 4
wll operate at LOS E

Vehicl es travelling eastbound on Route 4 should be
Brohibited from entering the east access. A sign should
e placed at this location indicating that left turns
into the east access are prohibited for eastbound
traffic. In order to make it physically inpossible for
east bound vehicles to turn left into the east access,
Juster shoul d design the east access with the two exit
| anes separated by a traffic island froma single curved
channel i zed lane that will be used by vehicles entering
the east access from westbound Route 4.

Wth the prohibition of left turns into the east access,
under peak Decenber design hour conditions there will be
adequat e ﬂaps in the Route 4 traffic to allow vehicles
exiting the Mall at the east access to nake a left turn
onto Route 4 without unreasonable delay. Accident
potential will therefore be mnimzed.

Under peak design hour conditions, provided that

east bound vehicles on Route 4 are prohibited from maki ng

a left turn into the east access, exiting traffic turning
right at the east access will operate at LOS C.  Traffic

turning left onto Route 4 will operate at LCS D.

VAOT cl assifies the section of Route 4 fromthe Mll
drive to Post Road as an "urban®" road. It Is nore
appropriate to conpare the accident rate at the east
access location to the accident rates for |ocations
classified as "urban" rather than to the accident rates
for locations classified as "rural.®* Roads classified as
"rural” generally are beyond the influence of traffic
signal s and have a | ower concentration of curb cuts than
Route 4 in the vicinity of the Mall and the east access.
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64.

65.

66.

67.

68.

69.

The accident rate for the section of Route 4 between the
Mal | drive and Post Road, including the accidents which
occur at both intersections, is approximately 81.7
percent of the statew de average accident rate for urban
roads and approximately 46.1 percent of the Citica
Accident Rate, which is used by VAOT to identify high
hazard | ocations. This section of Route 4 is not a high
hazard | ocation based on standards used by VAOT.

Juster does not propose to install a traffic signal at
the east access Intersection at this time. \Warrants for
consideration of traffic signalization are described in
the Manual On Uniform Traffic Control Devices, 1988
edition. The traffic volumes at the east access
intersection neet the mninmm peak hour traffic warrant
for a traffic signal. Satisfaction of a warrant or
warrants is not initself a justification for a signal
%gcprding to the Manual of Uniform Traffic Control

vi ces.

The need for -a traffic signal at the east access can best
be evaluated by requiring Juster to nonitor the vol unmes
of traffic at this location and submt this data, along
with updated signal warrant analyses, to VAOI. A traffic
signal at this location could operate safely provided
that the speed limt is reduced as proposed.

The east access satisfies the requirement of Condition
#29 for an enmergency access while relieving congestion at
the primary internal intersection by providing a second
access to and fromthe Mll.

The east access will be |ocated across Route 4 in the
vicinity of the residential driveway of Joseph and Ann
Vargas, which is on the southern side of Route 4. The
east access may nake it more difficult for the var%ases
to enter and exit their driveway. Relocation of the
Vargases' driveway may nake it easier to enter and exit
the driveway, particularly if a traffic signal is
installed at this |ocation.

The use of the east access by traffic that nmay be
generated by future devel opnent along the currently
undevel oped | and adj oi ning the east access drive would
decrease the effectiveness of this access as a neans of
alleviating congestion at the internal intersection. It
woul d al so decrease the |evel of service at the east
access intersection
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V.  CONCLUSIONS OF LAW

A Scone of this Appeal

1. Condi ti on #30

The Gty contends that Condition #30 of the Board's
permt is at issue in this appeal. Condition #30 provides:

The Permttee shall provide, prior to
occupancy of the expansion, a crosswalk
over Route 4 at the mall entrance, an
extensi on of the sidewal k along the north
side of Route 4 to connect the city
sidewal k network with the mall entrance,
an internal sidewalk to connect the wal ks
listed above to the nall building, and a
system that will permt pedestrians to
interrupt the flow of traffic on Route 4.
The design and | ocation wal kways nmust be
approved by the District Conmi ssion prior
to construction.

The scope of this appeal is as set forth in the o
Prehearing Conference Report and Oder. The issues identified
in that report concern Condition #29 only. The Gty did not
cross-appeal with respect to the District Conm ssion's
Findings relating to Condition #30. It did not suggest that
Condition #30 was at issue at the prehearing conference, nor
did it challenge the statenent of 1ssues set forth in the
Prehearing Conference Report and Order. The Board concl udes
that the District Conm ssion's Findings with respect to
Condi tion #30 were not appealed by the City or raised in a
timely fashion and, for this reason, this Condition is not
within the scope of this appeal

The District Conm ssion previously determ ned that
Condi tion #30 has been net. I n Finding #17 of the March
decision, the District Conm ssion found the crosswal k at the
intersection of Route 4 and the Mall drive to be sufficient as
long as it reserved the right to require changes in the
future. In Finding #18, it found the sidewalk along the north
side of Route 4 to be sufficient. In Finding #16 of the
Decenber decision, it approved the internal sidewalk. There
is nothing in the current proposal that relates to Condition
#29 that requires or suggests that the District Conm ssion
findings with respect to Condition #30 should be subject to
review. Conpliance with Condition #30 has been approved by
the District Conmmission and is not wthin the scope of this
pr oceedi ng.
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This is not to saythat the Board has disregarded al
evidence regarding pedestrian traffic at the intersection of
Route 4 and the Mall drive. The pedestrian phase of the
traffic signal at that intersection is relevant to the overall
oEeration of that intersection which is clearly at issue in
this appeal. In this context, the Board has considered
evidence related to the pedestrian phasing at this inter-
section to the extent such evidence is relevant to Condition
#29.

2. Intersections of Route 4 and Mall drive and Route 4
and Stratton Road

Juster argues that the satisfactory operation of the main
Mal | intersection wwth Route 4 is not the subject of the
appeal. The Board disagrees. Although the requirenent of
Condition #29is for a site plan for a newinternal inter-
section, it was in significant part because of the potential
for that internal intersection to cause congestion at the
Route 4 intersection that the Board found that a new traffic
plan for the internal intersection was needed. The satis-
factory operation of the intersection of Route 4 and the Ml
drive is a crucial aspect of Condition #29 and any proposal
related to the internal intersection and is therefore within
the scope of this proceeding.

Juster also contends that the operation of the inter-
section of Stratton Road and Route 4 is not within the scope
of this appeal. The Board, when it issued its permt, could
only review what had been presented to it at that tinme. On
the basis of the proposal before it, it concluded that there
woul d be noinpact to the Stratton Road and Route 4
intersection such that Criteria 5 9(J) and 9(K) could not be
satisfied. It also resolved any questions relating to the
overal |l inpact of traffic that wll be generated by the
Expansion on this and other intersections in the area.

The current proposal nust be reviewed for any potenti al
inpacts to this intersection that were not Previpusly _
considered by the Board. The operation of this intersection
is therefore within the scope of this appeal, but only to the
extent that there are inpacts to this intersection created by
the current proposal that were not considered in the Board's

revious review. As stated in the Findings of Fact, the Board
as concluded that there are no inpacts to the Route 4 and
Stratton Road intersection as a result of the current proposal
that were not previously considered by the Board.
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B. Criterion 5 - Traffic.

10 V.S. A § 6086(a)(5) requires that, prior to issuing a
permt, the Board find that the proposed project:

[w]ill not cause unreasonabl e congestion
or unsafe conditions with respect to use
of the highways and ot her neans of
transportation, existing or proposed.

The Board nmay not deny a permt under this Criterion, but
may i ssue permt conditions to alleviate inpacts created by a
proposed project. 10 V.S.A § 6087(b). The burden of proof
under Criterion 5 is on any party opposing the project.
10 V.S. A § 6088(b).

The Board has interpreted the phrase "other neans of
transportation” to include traffic conditions on project
driveways and internal project roads. Re: Swain Devel opnent
Corp., #340445-2-EB, Fi ndi ngs of Fact, Conclusions of Law, and
Order at 34 (Aug. 10, 1990).

The Board's review of the traffic inpacts of the proposed
Expansi on has focused on the creation of unsafe conditions or
unr easonabl e congestions at three locations: 1) the inter-
section of the Mall drive and Route 4; 2) the internal inter-
section; and, 3) the intersection of the east access and Route
4.

1. Intersection of Mall drive and Route 4.

The Board concl udes that none of the changes proposed by
Juster in order to comply Wwth Condition #29 will create
unsafe conditions or unreasonable congestion at this
i ntersection. There is no evidence that this intersection is
unsafe. Wth respect to congestion, the Board previously
concluded that the LOS at this intersection after the
construction of the Expansion would be acceptable. None of
t he changes proposed by Juster in its current proposal wll
reduce the |evel of service previously approved by the Board.

The operation of the pedestrian phase, which was not
previously approved by the Board, was approved by the District
Commi ssion and was not appeal ed.  The current proposal, which
I ncorporates the Eedestrlan phasing as well as additiona
i nprovenents to the internal intersection beyond those that
were previously considered by either the Board or the District
Comm ssion, wll not adversely affect the operation of the
Route 4/Mall driveway intersection. The additional conditions
t hat have been inposed will insure the continued operation of
this intersection at an acceptable |evel of service.
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2. The internal intersection.

The current proposal for the internal intersection, as
further conditioned by this decision, will not create unsafe
conditions or unreasonable congestion on the highways. The
operation of this intersection may be inconvenient for some
visitors to the Mall. For exanple, some shoppers may be
i nconveni enced by the one-way traffic that will be required
beyond the internal intersection. However, the Board's
concern is not with convenience to Mall customers, but with
safety and congestion. The creation of one-way traffic in
this aisle will inprove safety and reduce congestion at the
internal intersection.

The requirenents to install a traffic signal, to have a
traffic officer present during peak periods, and the creation
of one-way traffic to the north of the intersection wll
ensure that this intersection will operate at acceptable
| evel s.  The Board concludes that the operation of this
intersection, as conditioned, neets the standards of this
criterion.

3. The east access.

The proposed east access, as conditioned, will not create
unsafe conditions or unreasonable congestion on Route 4.
Vehi cl es making |left-hand turns onto Route 4 when exiting the
east access ﬁose the greatest potential hazard at this
| ocation. The Board finds that the predicted left-turn LOS of
D indicates that there will be adequate gaps in traffic
travelling both east and west on Route 4 adequate to permt
exiting vehicles to safely make a left-hand turn onto Route 4.

The Gty has provided evidence that, depending on the
distribution of traffic between the east access and the Route
4/Mall drive access, left-hand turns will operate at LOS E or
Fin 1997. These projections are based on the Cty's view
that the intersection of the Mall driveway and Route 4 wll
operate at LOS E and thereby cause vehicles to avoid that
access and attenpt to enter the Mall at the east access.
Because the Board has concluded that the Mall drive/Route 4
intersection will operate at LOS D, and because it has
prohi bited eastbound vehicles fromentering the Mall at the
east access, it believes that the projections for LOS E at the
east access are not reliable.

The Board does not find that the reduction of speed at

the easterly approach to the east access will likely increase
t he nunber of rear-end collisions and other accidents al ong
Route 4. It is apparent to vehicles traveling west on Route 4

at this location that they are approaching an urban area well
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before the east access because of the unobstructed view of
Route 4. The posting of a flashing anber |ight east of the
east access will give further warning to westbound traffic of
the need to reduce their speed.

The installation of a traffic signal at this site nmay be
warranted in the future to facilitate left turns onto Route 4.
Juster will be required to periodically nonitor traffic
volunmes at the east access Intersection at both average
weekday and peak hour conditions and to submt this data,
annP with updated signal analyses, to VAOI. The Board
concludes that if a traffic signal at this |ocation becones
necessary it could operate safely.

Wth respect to the Vargases' driveway, the Board
bel i eves that the Vargases or subsequent owners of that
property, should be granted the option of having their
driveway noved to a location on Route 4 imedi ately opposite
the east access. They may elect to have their driveway noved
at Juster's expense, whether or not VAOT requires the
installation of a traffic signal at this intersection, at any
tinme during a five-year period connenciqg with the _
construction of the east access, provided that the property is
used exclusively for residential purposes during that tine.

C Criterion 9¢J) - Public utility Servi ces.

10 V.S. A § 6086a(9)(J) provides that:

A permt will be granted for a devel opnent
or subdivision whenever it is denonstrated
t hat ... hecessary supportive
governmental and public utility facilities
and services are available or wll be
avai | abl e when the devel opnent is
conpl eted under a duly adopted capital
program or plan, an excessive or
uneconom ¢ demand will not be placed on
such facilities or services, and the
ﬁrovision of such facilities and services
as been planned on the basis of a
projection of reasonable popul ation
I ncrease and econom ¢ grow h.

The burden of proof on this issue is on Juster.

Wth respect to this Griterion, the Board concluded in
its December, 1988 decision that the Expansion woul d not
reduce the LCS on area roads to unacceptable |evels, that
existinﬂ hi ghway facilities in the region were adequate to
carry the additional traffic generated by the expansion, that
roadway nai ntenance services were adequate to neet any
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requirenents generated by the expansion, and that the
Expansion, as conditioned, has all necessary supporting
governnental and public utility services available and wll
not place an excessive or uneconom ¢ demand on such facilities
or services.

The proposed changes to the internal intersection create
no inpacts that affect these conclusions. There will not be
an unecononm c or excessive demand placed on area roads or
Intersections as a result of the changes proposed by Juster
for the purpose of neeting Condition #29, as further
conditioned by this decision.

The proposed east access, as conditioned, creates no
I mpacts that affect these conclusions. The east access will
not place an uneconom c or excessive demand on Route 4 or any
other area roads or intersections. Neither wll the installa-
tion of a traffic signal at this |ocation place an uneconom c
or excessive demand on Route 4, if it is determned to be
necessary,

D Criterion 9(K) - Inpact on public facilities.
10 V.S. A § 6086(9)(K) provides that:

Apermt wll be granted for the

devel opnment or subdivision of |ands

adj acent to governmental and public
utility facilities, services, and |ands,
including, but not limted to, highways,
. « «» When it is denonstrated that

t he devel opment or subdivision will not
unnecessarily or unreasonably endanger the
public or quasi-public investment in
facility, service or lands, or materially
jeopardize or interfere with the function,
efficiency, or safety of, or the public's
use or enjoynent of or access to such
facilities service or |ands.

Under this criterion, the inquiry into traffic safety
i nvol ves a higher threshold of material jeopardy or materi al
interference that than considered under iterion 5. Swain
Devel opnent Corv., #340445-2~EB, Findings of Fact, Conclusions
of Law, and Order at 34 (Aug. 10, 1990). The burden of proof
on this issue is on Juster.

The intersection of the Mall driveway and Route 4 and the
east access intersection with Route 4 involves an adjacent
public highway. In its Decenber1988 decision, the Board
concl uded that the Expansion, as conditioned, would conply




Juster Devel opment Co.

Land Use Permt Amendnent #1R0048-8-EB

Fi ndi ngs of Fact, Conclusions of Law, and Order
Page 20

with the requirenments of this Criterion. The current proposal
for the east access and additional changes to the internal
intersection, as further conditioned by this decision, wll

not endanger the public's investnent in Route 4.

Juster will build and pay for all the planned inprove-
ments that involve Route 4. Juster has proposed to install
conduits at the time of construction of the east access to
facilitate traffic light installation at this location if and
when it becones necessary. Juster will be required to pay for
all costs associated with the installation of a traffic

signal .

The Expansion, as conditioned by the Board permt issued
in Decenber, 1988, and as further conditioned by this
decision, will not materially jeopardize or interfere with the
function, efficiency, or safety of, or the public's use or
enj oyment of, or access to Route 4. The Board concl udes that
Juster's proposal to satisfy Condition #29 of the Board
pernmit, as further conditioned by this decision, neets the
requirements of this Criterion.

V.  ORDER

Land Use Permt Anendnent #1R0048-8-(B)-EB is hereby
i ssued. Jurisdiction over this matter is returned to the
District #1 Environnental Conm ssion.

Dated at Mntpelier, Vernont, this 13th day of March,
1992.
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